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Decision re: Wational Center for Procductivity and (uality of
Working Life; by Robert Fr. Koller, Deputy Coaptrcller Gereial,

Contact: Office of the General Counasel: General Government
Natters.,

Authorictys (P.L. 95-81; 91 Stat. 353). Anti-Deficiency Act (31
0.5.C. 665). Travel RExpease Amendments Act of 1975 (P.l.
94-22; 89 Stat, B84; 5 0.8.C. 5703). B-145L92 (1978) . H.
Rept, 94-104, P.P. M., ch., 735,

Clarification was roquontod of the applicability of the
annual employee travel expense lisitation contained in
appropristions to the National Center for Productivity ‘and
Quality of Working Life to travel expeises of UiC apensated
private-sector experts who voluntarily participated in sectings
sponsored by that agency. The liwitation is not applicadle since
the experts served only in a vepresentative capaciti-¢~ present
the views of their respective groups and were, therefore, not
Governament alployoes. The expenses for vhich these individuals
are entitled to relrbursement are governed by the provisiocns nf
5 UeSeCe 5703 aven though persons engaged in invitaticnal travel
are not "employees®™ for the purposes of the approrxiatiocys
limjitation. (Author/HZTW)
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DECISGION

FILE: B-192734 _ ~DATE: November 24, 1978

MATTER OF: National Center for Productivity and Quality of
Working Life - Travel Reimbursgement Limitation

DICEST: Anpual employee travel expense limitation contained in
appropriations to the National Centar for Productivity
and Quality of Working Life, Pub. L. No. 95-81, 91 Stat.
353, 1s not applicable to travel expenses of uncompensatnd
priva%e~sector experts whc voluntarily participated in
meet’ngs sponsored by that agency since they served only
in 4 representative capacity to present the views of
their respective firm, industry or interest group and
wer e, therefore, not Govermuent employees. The expenses
for wnich theoce individuzls are entitled to reimburse-
mept cre governed by the provisions of 5 U.S.C. § 5703
{1976), even though persons engaged in invitational
travel are not "nnp-oyees" for the purpeses of the
appropriction limitation.

This cecision reésponds to an August 18, 1978, request of
Mr. George H. Kuper, Executive Director, Netional Center for
Productivity and Quality of Working Life (Center), for our opinion
as to the applicability of the provisiin in the Treasury, Postal
Service and General Govermment. Appropriations Act, 1978, Pub, L.
No. 95-81, section 501, 91 star. 353 (19Y77), which limits;travel
expenditures of anplo)ees to the smount of the Center's 1978 budget
estimate for ti'avel. Mr. Kuper states that if the travel limite-
tion is found to apply to costs of travel for certain non-Government
experts, a technical violation of the Anri-Deficiency Act (31 U.S.C.
§ 665 (1976), will have occurred. Pending our decision, the Center
forwarded the report required by 31 U.S.C. § 665(1) in the evant of
such a violation to the President and to the Congress on September 29,
1978. The Canter ceased operation on September 30, 1978, but we
are forwarding coples uf our decision to the recipients of that
Teport.

Specifically for determination is the question of whether the
section 501 limitation.applies to expenditures for reimbursement of
travel costs incurred by certain experts from the private sector on
labor and management problems, who travelled to Washington, D.C. at
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the Center's invitation to assist with the preparation of 1its
"Policy Statcment on Productivity and the Quality of Working Life."
Mr. Kuper stated that -%e decision to prepare such a policy state-
ment was made after he was advised ¢~ the President's decision to
clone the Center and r~issign its responsibilities by Scptember 30,
iv78.

Mr. Kuper states that the Center's projected closing caused
an scceleration of travel reulrements for its staff members, in
addition to the unanticipated requirements for travel by manage-
ment and labor representntives. 1In May 1978, the Center became
awsre that if it continued to obligate travel funds at the curreat
rate, it would aperd more than the amount available to 1t for
emplcyes travel expenses. Therefore, it requested the ffice of
Mnnagement and Budget (OMB) to ask Congress for a nuppleman:al
increase in the travel limitation without increasing he Center's
total appropriation. For reasons not entirely clear from the
record, OMB decided not to requast an adjustment of the Certer's
travel limitation. In order to avoid an Anti-Deficiency Acl: vio-
lation, the Exccutive Director suggested that it might be pcssible
to charge the experts' travel expenses againgt funds programmed
for contractual undertakings. He stated that:

"In awarding certain fixed price contracts
which require travel we did not award funde for
the travel portion in order to have better control
over actual expenditures by administering travel
ourselves. Some of thesec contracts required the
convening of non-government professionals who were
provicled funds by invitational travel orders for
private ci‘J-ens Accounting, therefore, allo-
cated these costs against our general travel allot~
ment instead of our normal centractual allotment
where it was criginally budgeced.”

Although Center officidls supplied us with copies of six
contracts (NP?ACOZO. . September 30, 1977; NP7ACOl4, September 30,
1977; HP?ACOIZ Septtmber 30, 1977; MPJACOl9, January 25, 1978;
NPBAD204, May 22, 1978; NPBAC008, June 1, 1978). they did not
cite nor did our review of these contracts disclose any provision
which would require travel or participation.in any neetings by
expert representatiVes who are neither Government emplnyees nor
members of the contractors' staffs. Two of the contracts
(NP8AD204 and NPBACOO8) did require the contractor to assist
the Center in selecting experts to participate in meetings to
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ba organized and conducted by the contractor. Purthcr, as the
Executive Director a:etcd. the travel expenses of the meating
participants here in question were reimbursed on the basis of an
invitation from the Centar itself rather than on the basis of one
from the contractor who had no uvbligation or authority under the
contrect to extand such invitationa, The invitational t:avel by
meating participanta cannot be said to have been performed purauant
to any of the above contracts aud therefore, it would be inappro-
priate to charge the invitstional travel expenses against any of
those contractas.

Altetnacivcly. the Executive Director suggested that because
the neeting participente we.u not Government employees, the travel
limitavion in the appropriation act did not apply. In this case,
travel ex?enditurcs for private experts invited lo appear at the
Center would Le limited only by the unobligated balance in the
«entcr 8 aunual approp-iation. In this regard, the Executive
Director stated:

“Should the law refer to enr loyees only:we wiil
not exceed the limitation, Should it apply to
employees ard !lavitational travel, curreut obli-
gations indicaie we will exceed the limiration
by September 30, 1978. In neither case will we
exceed our -otal approptiations.”

The travel expenre limitation contalned ian Pub. L. No. 95-81,

‘section 501, provides as follows:

"

"Where appropriations in this-Act are ex-
pendable for travel expenses of employees and
no specific limitation has been placed thereon,
the expenditures for such travel expenses may not
exceed the amount. set forth therefor in.the
budget cs*inatesfeubmitted for the appropriations:
Provided That this sectlon shall not apply to
‘travel pi performed by uncompcneated officials of
local boards and appeal boards of the Salactive
Service System; to travel: pcrformcd direccly in
connection with care and trea:ment of medical
beneficiaries of the Veterans Admiaistration;
or to payments %o interagency me.or pools where
separately set forth in the budget schedules '
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Although the experts in question were not included fn the
exeapting proviso quoted sbove, we do not balieva that the omis-
sion 1is aignificent. In.two of the three situations covered by
the proviso, th» expenses clearly involve employee travel which,
but for the exemption, would ba subject to the limitation. . For
example, the proviso refers to "officiajs" of local and appeal
boards in the Selective Service System. Although uncompensated,
these officials have regular and recurring responsibilicies
prescribed by Selective Service officials and may be described
as ‘special employees. Similarly, the expenses incurred in -
obtaining motor vehicles from the General Services Administration's
interagency motor pool are generally incurred on behslf of agency
officisls needing tranaportation in the course of official Husinesa.
The exemption for eterans Administration (VA) beneficiaries
travelling to obtain medical treatment does not, it is true,
apply to employee travel. However, we gather from the legislativa
history (see ietter of February 3, 1975, from Rapresentative
Ray Roberts, Chairman of the Veterans' Affairs Committee, to
Representative Jack Brooka, Lhairnan, Subcotmittee on Governnent
Activities, Comuittee on Government Operations) that OHB had
directed agencies such as the VA to absord the incrcaacd coats
of beneficiary travel from their regular travel allowances.
Chairman Roberts was afraid that until his Committee succeeded
in raising the amounts available for beneficiary travel in
separate legislation, beneficiaries in need of medical Lelp at
some distance from their homes would suffer.

In a similar case, where the anaual appropriation act limitel
funds available to the Architect of the Capitol for expenses of
travel on official businesa, we expressed the opinion that:

"The statutory limitation should only be applied
to travel by regular or special Federal employees
and that travel by independent consulting archi-
tects or engineers engaged by contract, nn matter
how they are paid, should not be counted zgainst
the:appropriation limitation. -In determining
whether a consulting architect or engineer is an
independent contractor or is a special Govern-
ment epployee, and hence, that his or Ler travel
shotld be counted against the limitation,
criteria such as the degree of supervision by
officers or employees of the Office of the
Architect of the Capitol should be considered.”
B~145492, February 7, 197§.
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Unlike che Architect's appropriation limitation, the Ceater's
ltltutnry limitation on travel expenses apritles by its terms only
to employee cravel,:rather tian to travel for official bus!ness.
The status of the axperts who participated in the series of meetings
sponsored by the Center in connection with the prepavation of its
"Policy Statement on Productivity end the Quality of Working Life"
ie appurent from the language of the invirationy extanded by the

'Center., Ome representative invitation read in part:

"# & # the Center {s aeeking to gain the
1nput of both the academic and pragmatic view-
points. The meeting you will be attending is
one of a series where the Center has invited
either authors of important research on
technological innovation or senior industrial
axecutives experienced in the encouragement
of innovation.

"Wour agreement to attend this mesting 1s
most appreciated. 1 look forward to the op-
portunity of meeting you and lesrning of your
opinions on this important topic.

"The Center will be glad to raimburse your
expenses vaelated to this meeting, subject to
Government Travel Regulations. The travel fo:ms
will be available at the meeting."

Center officialu ‘algo informally adviged us that although
the maating participanta wera' ‘feimbursed for travel expenses,
they were otherwise uncompensated The experts were not subject
to the nupervision of Conter- officia_a and were invited to appear
at the Center only 'in a tepreaeatative capacity to speak for
themselves or their ‘Tespactive firms, 1nduatriea or interest
groups rather *han as special employces. We reeagnize that an
inddvidual serving in the covermment scrv*ce without pay or at
$1 a-year is included within rte definition of the term "employee"
contained in section 2 of the Travel Expanse Amendments Act of

‘1975, Pub. L. No. 94-22, 89 Stat. 84 (codified at 5 U.5.C. § 5703

(1976)), the authority under which rhe travel expenses were reim-
bursed. We have Found nothing in the Amendmenta' legislative
higtory, however, to indicate that Congress intended such an
expanded definition of "employee”" to be used for determining the
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availability of funds apnropriated for employee expenses. The
purpose of including uncoriensated experts within the definition
was simply to insure that all persnns {whether or not they were
employees] travelling at Govermnmeciit expense would be entitled to
the same allwances and benefits. See [{. Rep. No. 104, 94th Cong.,
lat Sess. 8 (1975).

Irasmu :h as Federal conflict of interest laws apply to cer-
tain experts or consultants who are classified "spacial Government
employees,'" it is necessary occasionally to distinguish between
consultants and advisors who are employees and persons who are
invited to appear at an agency to give their viewsa or thoase of
an identified group in a representative capacity. In that context,
the Federal Personnel Manual, ch. 735, App. C (1969 ed. July 1969)
states that:

"% % % one vho is roquested to appear before
a Government agency to present the views of & non-
govermmental organization or group which he repre-
sents, or for which he is in a position to speak,
doees not act as a sevviant of the Government and is
not ite s Ficer or employece. le is therefore not
subject to the conflict of interest laws * * "

In our view the individuals invited to participate at Center
meetings are similarly not Federal empioyeas vhose travel expenaes
are chargeable against statutcry limirstions on employee travel.
Accordingiy, we conclude fhat if by subtracting the sum of obli-
gations for travel reimbursemes,t to such non-Government experts
from the sum of the Center's rotal fiscai” year 1978 obligaticns
for employee travel, the amount remaining does not exceed the
1978 budget estimate for travel, the Anti-Deficiency Act was not

violated.
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Leputy Comptroller General.
of the United States
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